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June 2007

1. “General accusations”

The documentary by Ilan Ziv  is generally based on a tendentious and manipulative fundamental tenor which is dangerous. The explained concern of the film is obviously to discredit the legitimacy   of the Claims Conference if not to question it. 

An examination of the film proves that its aim was precisely the opposite of what Mr. Heuberger claims it was.  Indeed, our goal was to question the Claims Conference, not to discredit it. 

The film is very methodical in building its argument. It opens with a long historical segment that demonstrates how, at the end of the War and out of necessity, both the State of Israel and the Claims Conference took it upon themselves to represent the victims in negotiations rather than allow the victims to represent themselves.  The film is not accusatory in tone. To the contrary, it highlights the fact that after the war survivors were not interested in organizing and representing themselves.

Here is how Roman Kent, one of only four Holocaust survivors serving on the board of directors of the Claims Conference, describes it in the film:

We survivors were skin and bones and our aim was not to claim any compensation from the Germans or anybody else. Our goal was to find out if any members of our family were still alive.

And here is how the narration ends this sequence:

On September 10th, 1952 after signing an agreement with Germany on behalf of the victims and survivors, few of the Claims Conference leaders went outside for the official picture.

They had taken upon themselves the role of representing all holocaust survivors, in Israel and the Diaspora. They claimed to speak for the murdered six million and the voiceless millions of refugees.

The devastation and confusion of the post war world obscured the contradictions of their mission which have come to haunt us five decades later.

This content demonstrates that the film is sensitive to the realities of post-war Europe and the creation of the Claims Conference.  The film sets out to show, however, that the reality that gave birth to the Claims Conference after the war has changed and does not fit the Jewish world of the 21st century. 

This is not a unique or new idea. It has been expressed by members of the Israeli Parliament, even board members of the Claims Conference itself …and in this film!  This was the view of many Jewish scholars and historians we spoke with, including the historian Ronald Zweig (Professor of Israel and Judaic Studies at New York University), whom we interviewed. 

Prof. Zweig:

One of the problems we confront today Is that the Claims Conference is frozen in time. And what was the best possible representation, umbrella organization representing in the most democratic  and in the most representative way conceivable  structure in the 1950’s  is no longer the case in 2006. 

Furthermore, the author of the letter, Georg Heuberger, who is the Claims Conference representative in Germany, fails to acknowledge that the issue of the Claims Conference's structure and how representative it is of the larger Jewish world lies at the core of the power struggle currently underway inside the organization itself.  The challenge to the status quo was spearheaded by members of the board like Noah Flug and Roman Kent. This internal conflict is hardly a secret, or a unique finding of the film. One has only to read numerous recent Jewish and Israeli press reports to find statements and disclosures about this state of affairs by Israeli members of the Claims Conference board and members of Israel’s Parliament. 

There are dozens of articles attesting that many in the Jewish world are currently engaged in an active debate about the structure of the Claims Conference and how well it represents the complex Jewish world of today. This discussion is not an academic one; as our film explains, the Claims Conference was granted sweeping legal powers under German law precisely  because of the precedent of the early 1950s.  Only because of its claim that it represents “all the Jewish Holocaust  victims,” the Claims Conference was able to negotiate  and successfully gain title to tens of thousands of real estate properties in  Germany.  

The rest of the film -- or at least  the parts that deal with the Claims Conference -- attempts to show the problematic consequences that resulted once the Claims Conference  took upon itself to become the de facto “landlord” of all  unclaimed Jewish properties in Germany.

2. The film’s witnesses

The journalist, David Michaelis, takes the lead throughout the programme with a detective like attitude, accompanied by a personally affected applicant whose application was denied according to the regulations of the Claims Conference goodwill funds.

The film openly admits that Mr. Michaelis’ application to restore his family’s property was denied by the Claims Conference.  It is, in essence, David’s personal journey of discovery.  In portraying this story, we make a precise point: that the Claims Conference has instituted its own regulations -- hiding behind  the fact that under German law  they can do it. In many cases like David’s, even if German courts recognize the rights of an heir the Claims Conference’s own self-enacted regulations deny such rights.  We highlighted this story in the film not to discuss legal fine points but to show and to question how an organization that is supposed to represent the victims  hides  behind technicalities of the law to systematically deny them of what was forcefully taken from them or their families.  This is a moral point and not a legal one, and the end of the scene clearly expresses this concept. 

Mr. Heuberger continues:

From time to time he is accompanied by attorney Fremy. However, his attempts to explain the legal position and status of the Claims Conference are hastily cut off. 

Attorney Fremey was not  “hastily cut off.” He leads the viewer to the key point: that the regulations of the Claims Conference are not based on the standards of German law. The organization takes advantage of their status of  “owners” of all unclaimed Jewish property to devise whatever regulations they see fit based solely upon their “good will.”

Our text leading to the interview David conducts with his  lawyer is very precise:

David like many others did apply to the Goodwill  Fund.  However, since by Law the Claims Conference is the new owner of all pre war Jewish properties, the fund’s decisions are   governed only by its good will or lack of it.

Following is the continuation of the interview with Fremey (we cut it out to shorten the film). It is clear that this does not support Mr. Heuberger’s accusation:

David: It sounds to me very unjust that you take the last word of people-their will and they say this will is irrelevant.

Lothar Fremey: Of course, the last wish of a person  should be fulfilled   and this is part  of a reason why  German courts recognize  all   documents based on  the last wish of a person.

In its continued  attack on the credibility of our witnesses,  the Heuberger letter states:

A former female employee attempts to act as chief witness and comes up with “top secret” figures – she, too, is personally affected. 

What does “personally affected” mean? Susan Berger, the former employee referred to in the letter, left the Claims Conference and took with her some information that she felt at the time was shocking.  In  1999 and 2000, the period described in these documents, the Claim Conference did not disclose in public its grant allocation amounts. In fact, I have on file letters written to the Claims Conference from that time demanding just such disclosures. I am happy to share these letters. The film specifically states that today this information can be found on the organization’s website (a fact that enabled David to go to Israel to investigate). Even now, however, the available information is incomplete. For example, the information obtained by Susan Berger shows the history of funding for individual organizations and  how organizations  receive funds from various accounts. It took a certified accountant to analyze these records and calculate the total grant amounts paid  to each institution. 

Here again is the film:

Leo Rechter (Director, NAHOS-Holocaust survivors  group): She called me up and said that she had some important information for me.

They had a very curious system of accounting.  They had 34 categories and some time they will give to each  recipient  a little of  each category. So it was extremely difficult, more  time consuming than difficult,  to find out how much they really gave. 

Heuberger continues:

It is fundamentally not possible for the Claims Conference to specifically comment on any of the presented assertions.

The author of the letter must have  noticed   that the film is very careful to use specific cases only  in  order to illustrate much larger points. However, Mr. Heuberger fails to either address the larger moral issues raised in the film, or to question or challenge the specifics presented.

3.  The film does not give a fair chance to the Claims Conference to respond. 

What is more, the highly subjective representations are compared with general statements from Gideon Taylor, our executive vice president, without allowing him to make a direct statement or refutation.

Though  Mr. Heuberger admits  that  it is “fundamentally  not possible to specifically  comment on any presented assertions,”  he labels them as “subjective.” He goes further by accusing the film  of interviewing  Gideon Taylor, the  Claims Conference’s  Executive Vice President, and essentially taking his comments  out of context so he cannot refute  the specific assertions. 

I wish to point out the specific instances where, contrary to  Mr.  Heuberger’s assertion, we invited Gideon Taylor to address all the major and central points in the film.

1. The first time Mr. Taylor appears  is following this narration, which  speaks about how the precedent of  the 1950s was used in the 1990s. 

NARRATOR:  01.15.09.12:  They claimed to speak for the murdered six million and  the voiceless millions of refugees.

The devastation and confusion of the post war world obscured the contradictions of their mission which have come to haunt us five decades later.

Gideon Taylor: It is precisely the precedent of 50 years of returning property for the Jewish people that enabled the restitution of Jewish property to take place in East Germany. But for the Claims Conference n nothing, none of these properties would have been recovered.  The Claims Conference undertook a massive, huge research effort. The Claims Conference had 200 staff people combing through archives, material, Nazi records, Jewish records, private records, land books, in order to file claims that these properties will not be lost to the Jewish people. 

I think that by any objective standard, the inclusion of these remarks demonstrates fairness.   

The next time Mr. Taylor appears in the film is at the end of the sequence in which Jerusalem Post  journalist Netty Gross  summarizes (what for me) is the heart of the sequence: not the technical legal issues,  but the moral responsibility of the Claims Conference:

Netty Gross:  It  was a moral failure  to return properties to people. It does not matter if these people  were Catholic niece of the original owners living in Brazil.  You had to go find  her and give it back to her  because that way  you would have undone the wrong   that was done by the Germans.

Gideon  Taylor:  You are taking the greatest moral challenge that  the Jewish people faced in our history,The Shoah, and  translating it  to financial terms…money, the basest form of human interchange there is. It is an impossible task. The only thing that the Claims Conference is trying to do is to try to balance  the different perspectives, the rights , the wrongs,  with some Solomonic solution.  That all that we can do.

I think here too a fair minded person will agree that this is a fair usage of Gideon Taylor’s interview.

However it seems that Mr. Heuberger’s ire is not about this usage of Mr. Taylor’s interview  throughout the film,  but rather the fact that he was not asked specifically to comment about, among other things, the case of Mrs. Hammerstein:

This results in a false position that makes the unbiased statements of the Claims Conference appear incorrect. In particular, the Hammerstein case, that has been in the media a lot.

4.  Ms. Hammerstein ‘s case

Here, Mr.Heuberger seems to lump together two contradictory things: first, to criticize the film for not asking Mr. Taylor about this case, and then the fact that the Claims Conference eventually stopped contesting the return of the property to its rightful owner, Gabriela Hammerstein. 

On the first point, Mr Taylor and others  did not want to talk  about the Hammerstein case because they felt it was too complex and should only be addressed by the lawyer who handled  the case.  Our attempts to elicit an official reply from the Claims Conference’s Frankfurt office failed. 

On the second point, there was nothing really to talk about since at the end of a long, protracted legal procedure, the Claims Conference dropped its claims for all of Gabriela’s properties. In legal terms it represented an admission that they had no case in the end, and this was mentioned in the film. Given this fact, what could we really ask about a case  that was formally resolved? Therefore, we posed a more generalized question to Mr. Taylor. 

Mr.  Heuberger, however,  fails to mention the  financial impact that  fighting the Claims Conference’s legal challenge had on Mrs. Hammerstein. She was forced to spend  tens of thousands of dollars in legal fees  to reclaim what was originally hers. How many people can afford such costs? How many people who, unlike Hammerstein are not German-speakers, can devote  the time and money needed to pursue legal action in Germany?

Mr. Heuberger concludes:

Mrs. Hammerstein leaves no doubt in anyone’s mind that she doesn’t have a problem with the case, the Claims Conference met all of her demands years ago, her issue has to do with personal revenge.

This statement is factually wrong. Mrs. Hammerstein is involved in several lawsuits against the Claims Conference. One of them  involves a suit over the extensive damage done  to the house  -- alleged to be over two million euros -- while it was tied up in lengthy litigation.  The film mentions that.  Legally speaking, the Claims Conference has not met “all of  Mrs. Hammerstein’s” demands. This will be decided by a judge some time in the future. 

More  revealing is Mr.  Heuberger’s last sentence:  “ her issue  has to  do  with personal revenge.”

This is how Mrs. Hammerstein expresses it in the film:

And than it gets to the point that you are saying, hey, they are making a victim out of me again. I am not just a victim in the first time when they stole it from my father, my mother and from us kids, and now, hello, now it is the third time.

To characterize this statement as “revenge” reveals  the Claims Conference’s profound failure to understand  that restitution  is a far more complex  process than a legal one  and that reducing it to a series of real estate deals betrays its core purpose:  an attempt  to undo  the  wrong  done by the Nazis and give a sense of justice to the victims. 

By positioning itself as essentially the landlord of  all of the unclaimed properties, the Claims Conference puts itself in an impossible situation  in which it has to battle victims or their heirs in courts. Spotlighting the cases of Michaelis and Hammerstein was done precisely to demonstrate the implications of what happens when an organization  set up “for the victims” is forced to fight legally the very victims  it is supposed to represent. Neither David Michaelis nor Gabriela Hammerstein feel that  justice was done in  their case. This is not an issue of  legal matters; it is an issue of perception of justice which should be at the core of the restitution  process. 

Journalist Netty Gross  refers to this at the end of the sequence in the quote  I cited earlier. Mr. Taylor was asked the same question and his answer was quoted earlier as well.

 For Mr. Heuberger, however, the real problem is how marginal these cases are: 

The number of legal disputes concerning the Claims Conference successor organization have been negligible unlike stated in the film. This case is not even worth broadcasting. Besides which over 90 % of all those entitled to file an application with the assets office did so punctually and have already been granted their dues accordingly. 

The above are two misleading statements that are worth examining. I am interested in knowing on what Mr. Heuberger bases them.

1. The Claims Conference refused to divulge to us (Mr. Michaelis  approached the Frankfurt office) requesting the number of properties challenged legally and the specifics of each case.

2. The Claims Conference  refused to  share with the public data on the number of claimants who did not apply before the deadline for making property claims, and who subsequently followed up and  entered into negotiations with the Claims Conference.

3. The Claims Conference refused to provide statistics on the number of cases that were rejected and the grounds for each rejection.

4. The Claims Conference has never published information  on how many  cases have been settled  out of court  after they were exposed in various newspaper stories.

5. We will never know how many people chose not to even try to challenge the status of their properties once  they learned about the expenses involved in hiring a German lawyer and  pursuing a legal process in Germany. 

6.  According to Mrs. Hammerstein’s lawyer, the Claims Conference  refusal to “open its books” relating to the sales of all properties in the  former East Germany is part of her current legal challenge.

Until the Claims Conference agrees to “open its books” and allow this entire phase in the restitution process to once and for all be subject to independent and published audits, the  numbers that Mr. Heuberger cites have no meaning or reliability, since  he knows very well that  we are all left trying to find our way in the darkness imposed on us by the Claims Conference itself.

The reason why Mr. Heuberger and others can be so relaxed about facts, rules and the treatment of both survivors and their heirs is due largely to the fact that  the Claims Conference enjoys a unique legal  status that makes it  almost totally immune to any legal  challenge to its activities.  It is a non-profit organization incorporated in the State of New York but operating under German law and doing business primarily in Germany.  American courts, and for that matter courts anywhere else on the planet, have traditionally refused to hear cases involving the Claims Conference.  There is no international or national body that can oversee the activities of the Claims Conference, which is left to “police” itself.

Since German law gave the Claims Conference full ownership of all these  properties, there is  really no other legal recourse for people feeling aggrieved by the Claims Conference or its restitution process. If  Gabriela Hammerstein’s  case is unique it is only because it is one of the few that ever succeeded to be heard  in a United States court.

Without real threat of litigation or an independent oversight body, the Claims Conference can  create its own  facts and misleading statistics.

5.  “Omission of the Claims Conference’s distribution of its income.”

With the omission of the diverse and far reaching commitments of the Claims Conference in social and humanitarian areas – 80 % of all our allocated funds are reserved for this cause – for the most part only the project area is referred to which is devoted to the remembrance and research of the holocaust. 

Again, not true. For clarity, let me answer in two parts: first addressing the distribution of 80% of funds to needy survivors, then the 20% for “education and documentation.”

5A :  The 80% question:

Though the Claims Conference supports many valuable projects for needy  Holocaust survivors, its grant program has come under  intense scrutiny and questioning.  The reason is that the organization  has no criteria or  regulations  about what qualifies a project to be worthy of funding. A very quick look at  a list of its grants raises numerous questions.  

Hospitals, nursing  homes, soup kitchens etc. are listed but there is no information on how many survivors  these institutions serve. For example, how many survivors  benefit  from new or improved wards in Hadassah Hospital in Jerusalem? Are there verifiable statistics?  What is the minimal number of survivors a facility needs to serve in order for it to qualify for a grant?

Mr. Heuberger  laments the intrusion of our cameras into a soup kitchen  in  a devout  neighborhood in Jerusalem, but this soup kitchen is an excellent case in point. Though no one questions the noble cause of helping the poor,  the manager of the soup kitchen was very honest -- off camera -- and admitted  that he had no idea if his facility feeds  needy survivors  and, if so,  how many.  I could list dozens of  organizations  in Israel, the United States  and in the Former Soviet Union that might  also serve survivors, however,  Leo Rechter,  the  leader of one of the survivor groups based in New York makes the key point:  “…survivors  also ride the New York City subway system  so maybe  the Claims Conference should consider  extending the MTA  a grant  as well…”

As in its restitution efforts, the lack of  transparency,  precise guidelines and, most important,  an independent oversight body  that reviews all its decisions,  bedevils  the Claims Conference, tarnishes its reputation and  puts obstacles in front of its work, which in many cases is well meaning and important. 

We asked Gideon Taylor this question (it is the next time he appears in the film):

Interviewer: Why isn’t it a conflict of interest when  most of your money goes to organizations who are members of  your board?

Gideon Taylor:  Any one who has an interest in any allocation must declare it, according to rules set forth and are publicly available, according to procedures. Any interest is declared and known and people  excuse  themselves and withdraw from any voting  on any issue  that pertains to  their own  interest  that they might have.

The “procedures” that Mr. Taylor  speaks about were never made public to us or, to the best of my knowledge, to anyone else.

5B   “ The 20%  question”

Mr. Heuberger writes:

According to our regulations 20 % of the funds are allocated to this purpose. That the world’s largest institution devoted to researching the holocaust, Yad Vashem in Jerusalem, is financially supported by the Claims Conference is obvious with this background – it is surprising that a German broadcasting company gives the impression they consider such a donation incorrect.

As he does throughout the letter,  Mr. Heuberger  presents his own  words as if they are the text of the  film, and than concludes with a rhetorical question.

Here is what the film asks Gideon Taylor and here is his answer:

Interviewer:  Gideon, but all these projects  like  Yad Vashem could have waited two, three years. It is a race  against time…people are dying.

Gideon Taylor:  There are many people in the Jewish world on the board of the Claims Conference and in Israel. Many people  who argue very strongly that the money of the Claims Conference comes partially from the Jews that perished. And we must remember them, how they lived and how they died.

In fact, perhaps the most damning and painful critique of the Claims Conference’s priorities and the policy of spending 20% on projects other than direct services to survivors comes from its own board members, like Roman Kent:

Roman Kent:  “We are spending  over $120 million dollars for educational purposes. I am always for education I spent my private money on education, on teachers and other valuable things. But  so many projects that the Claims Conference spend money on could wait a year could wait three years and this money  could be spent on the well being of survivors.

The majority of Board members who vote are not survivors . they do not understand. We have the Claims Conference which is not democratic because they do not represent the constituency.  The constituency is 100% survivors”

Mr. Heuberger also conveniently avoids discussing another scene in the film in which David visits another recipient of a Claims Conference grant (from the supposedly  20%  earmarked for education), a religious girl’s school in Jerusalem. The Claims Conference’s 2004 Annual Report  does not list the specific amounts allocated to this institution, a “Girl’s Ulpana” or religious seminary that received the grant  for its  “Holocaust Studies” program. 

No one, least of all myself, will object to support for Holocaust Studies anywhere. But as Mr.  Heuberger himself  writes  in his letter:

We are painfully aware of the fact that the measures we take only cover a small portion of the growing needs of the aged survivors.

Despite his admission of the growing needs of Holocaust survivors he refuses to discuss the priorities of the Claims Conference in grant making, priorities  that have now become urgent given the destitute situation that Holocaust survivors find themselves in  Israel and in the US .  It is precisely  the desperation of so many, powerfully conveyed in the film, that tarnishes the Claims Conference’s reputation and raises questions about  the composition of  its present board and  its claim to represent the victims.

How many holocaust survivors could have finished  their lives in dignity if they were the first and only funding priority for the Claims Conference ? 

Who can raise this troubling subject more powerfully  than a board  member of the Claims Conference itself ?  This is the painful statement with which  Roman Kent finishes  our film : 

Roman Kent:  The Jewish community by and large we all betrayed the holocaust survivors. We finally acknowledged the memory of the Holocaust. We have commemoration every year for the Holocaust. We collected money every year in the name of the Holocaust. Yet you go back to what I have said in the United Nations. I said to them we all must remember. But than I said remembrance is not enough we have to do something.  And this is what we did not do. The Jewish community did not do. And this is the tragedy of the Holocaust and of the Memory.

6. “HOLOCAUST INDUSTRY”

Mr.  Heuberger writes:

The sensational tenor of the announcement text that takes pains to use the word “holocaust industry”

Here, he is again using his own words as if quoting the text from the film.  Unfortunately, however, the text of the film does not support his “quote.”  The word  “Holocaust industry”  is never uttered in the English text of the film, neither in  narration nor by any of those interviewed.  I was reassured that it does not appear in the  German and French translations either.  

This is not an innocent mistake by Mr. Heuberger, as the following statement by him indicates: 

 ...and attends to the expectations of the right winged must be reprimanded. ARTE most definitely hit the wrong note here. 

So this is what it is all about:  The film, according  to  the author of this letter, is helping to fuel anti Semitism in Germany.  

I do not think this crass accusation deserves  the dignity of an answer, but its implications are far-reaching and troubling. The implication is that any discussion of the Claims Conference, any critique of its activities, should be avoided since it potentially could help   anti Semites.

Since the Claims Conference cannot be challenged legally, since  there is no public  body  that oversees its activities,  it could  at least  be made responsible  in the “court of  public opinion.” But  Mr. Heuberger ‘s letter wants  to  close this final door as well. The only way he can do it is  by discrediting the film. And as I pointed out,  he is doing it in a letter  full of mistakes, generalizations,   misquotes  and, most important of all, the innuendo  about  the dark forces of anti Semitism.  If he succeeds, then the Claims Conference will indeed be immune from any  public scrutiny.  

Ilan Ziv

New York, June 2007 
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